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LAUBSCHER v VOS AND OTHERS

WITWATERSRAND LOCAL DIVISION
NICHOLAS J
Case No: 278/74

In determining whether or not there has been an infringement of copyright by the
reproduction of an artistic work, as contemplated in the Copyright Act (no 63 of 1965),
it has to be determined whether there is a sufficient degree of similarity between the
original work and the alleged infringement and whether there is some causal
connection between the plaintiff's and the defendant's work. The first requirement will
be met where the alleged infringer admits that he copied the work in question, but the
test in respect of the second requirement is an objective one and will be met only if
it is apparent that the alleged copy is so similar that it does in fact constitute a copy.

The plaintiff took colour photographs of three birds, a Forest Canary, a Natal Robin
and a Malachite Sunbird. The photographs were accepted for publication in a book
and appeared in the book when it was published.

After publication of the book, the second defendant and the third defendant
published a calendar containing illustrations of South African birds. The illustrations
were reproductions of pastel drawings made by the first defendant. They included
pictures of the kinds of birds photographed by the plaintiff. The Forest Canary and the
Natal Robin appeared among groups of other birds.

The plaintiff then instituted action against the defendants, claiming the sum of
R5 000,00 being the estimated damages suffered by the plaintiff through loss to trade
occasioned by the infringement, delivery of all infringing copies and plates used for
the making of such copies and the rendering of an account.

It was established that the plaintiff was the holder of the copyright in the three
photographs and that after summons was served in the matter, the first defendant
admitted to the plaintiff that he had copied the three photographs. The main question
for decision was whether the printing and publication of the pictures constituted an
infringement of the plaintiff's copyright in the photographs.

In terms of section 4(4)(a) of the Copyright Act (no 63 of 1965), one of the acts
restricted by the copyright in an artistic work (which included photographs) is
‘reproducing the work in any material form'. The question whether there had been a
reproduction was a question of fact which had to be taken in two stages: there had
to be a) a sufficient degree of similarity between the original work and the alleged
infringement and b) some causal connection between the plaintiff's and the
defendant's work.

The first defendant's admission that he had copied the three photographs
established the causal connection (a subjective determination). The question
remained whether the first condition had been satisfied (an objective determination).

There is ordinarily nothing to distinguish one adult sparrow from another and the
question whether one picture of a sparrow is a reproduction of another picture had to
depend on the attitude in which the bird is depicted, the composition of the picture
and the setting in which the bird appears.

In the case of the Malachite Sunbird, there was a considerable degree of objective
similarity between the two pictures: in each case the bird was depicted standing on
a substantially identical Protea, the number and arrangement of whose petals and
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leaves were substantially identical, and the feet of the bird were in an identical
position on the crown of the Protea behind which the rear foot was hidden. There
were differences: the background of each picture was of a different colour, the stance
of the birds slightly different. Such differences may have been explainable by the
suggestion that the upper half of the first defendant's picture was copied from a
photograph in another publication, but the considerable degree of objective similarity
between the two pictures led to the conclusion that the defendant had used a
substantial part of the plaintiff's photograph in making his picture. There had therefore
been an infringement of the plaintiff's copyright in that work.

In the case of the Forest Canary, the bird was in both pictures depicted standing
on a twig with a similar shape. Other details showed that the plaintiff's photograph
was the source of the first defendant's picture. However, the defendant's picture could
not be objectively regarded as so similar that it constituted a copy. The plaintiff's bird
stood against a background of foliage, the first defendant's against a uniform greyish-
green background. The birds were also depicted differently as far as their colouring
and shape were concerned and their tails were markedly different. In the case of this
bird therefore, there had been no infringement.

In the case of the Natal Robin, details similarly showed that the plaintiff's
photograph was the source of the first defendant's picture. However, although both
pictures depicted the bird on a rock, the colouration and shape of the birds were
different enough to lead to the conclusion that there had also been no infringement
in this case.

As the fee which the plaintiff would have charged and obtained for the Malachite
Sunbird was R100,00, the plaintiff was entitled to damages in that amount. The
plaintiff was also entitled to an order for delivery of the infringing copies. As far as the
rendering of an account was concerned, the plaintiff was also entitled to recover the
gross amount received by the sale of the picture of the Malachite Sunbird in spite of
the fact that the defendants had incurred a loss on the publication of their calendar.
Because the picture of that bird was sold by the defendants along with a number of
other pictures, at the stage of the debatement of an account rendered of the gross
proceeds for the calendar, the court would make an apportionment in determining the
damages for conversion of that matter.

Nicholas J: The plaintiff in this action has for many years been interested in
ornithology and has devoted considerable time and money in the
development of a method of photographing birds which is not subject to the
problems, chances and difficulties encountered in attempts to photograph
them in the wild state. He has succeeded in devising what he called a “studio’.
This is in effect a large box which is equipped with electronic flashlights, and
in which the stage is set with properties to simulate the kind of scene in
which the bird to be photographed would be found in nature. The bird, which
can be obtained from an aviculturist is then introduced. The operator, who
has his camera outside the box, observes the bird through a peep-hole and
makes his exposures when he considers it opportune to do so.

During 1970 the plaintiff took colour transparencies of two birds by this
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method: A Forest Canary and a Natal Robin. In February 1971, he took a
colour transparency of a Malachite Sunbird. These were three of twenty-four
photographs taken by the plaintiff which were accepted for publication in a
book "Bird Life in Southern Africa', which was produced and edited by
Kenneth Newman, and published in the Republic of South Africa during
1971. The three photographs appear respectively on pages 115, 51 and 30 of
this book.

During 1972-73, the second defendant herein printed, and the third
defendant published, a 1973 calendar containing illustrations of South
African birds which were referred to in the evidence as “paintings' but which
seem to have been reproductions of pastel drawings. All of the drawings were
executed by Mr Henk Vos, the first defendant. They included for the month
of April the picture of a Malachite Sunbird; for the month of July, a group of
birds, one of which was a Forest Canary; and for the month of August, a
group of three birds, including a Natal Robin.

Arising out of this publication, the plaintiff instituted action against the
three defendants, alleging that the printing and publication of the pictures of
the Malachite Sunbird, the Forest Canary and the Natal Robin constituted a
breach of his copyright in the photographs taken by him and claiming the
sum of R5 000,00 representing

*... the estimated damages suffered by plaintiff being the general loss to
his trade occasioned by the infringement by the Defendants; delivery to
the plaintiff of all infringing copies and plates used or intended to be used
for making infringing copies; the rendering of an account reflecting the
gross amount of moneys received by plaintiff for such infringing copies
as the Defendants had converted to their own use, debatement thereof and
payment of the amount to be found owing; interest; and cost of suit.'

The plaintiff was the only witness who gave evidence at the trial. His
evidence established that he was at all material times the owner of the
copyright subsisting in the three photographs, and this was not disputed in
argument on behalf of the defendants.

The main question for decision is whether the printing and publication in
the defendants' calendar of the pictures of the Malachite Sunbird, the Forest
Canary and the Natal Robin constituted an infringement of the plaintiff's
copyright in the three photographs.

The principles to be applied are reasonably clear.

In terms of section 4(4)(a) of the Copyright Act (no 63 of 1965), one of
the acts restricted by the copyright in an artistic work (which, in terms of the
definition of that expression in section 1 includes ‘photographs, irrespective
of the artistic quality thereof') is
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*(a) Reproducing the work in any material form'

In this context ‘reproducing' is the action or process of repeating in a
copy.

In an action for infringement of copyright, it is for the plaintiff to prove
that a substantial part of his original work has been reproduced and that such
reproduction is causally connected with this work (Cf Francis Day & Hunter
Limited v Bron 1963 ChD 587 at 618). The question whether there has been
a reproduction is a question of fact which must be taken in two stages, one
objective and the other subjective. In order to constitute reproduction within
the meaning of the Act, there must be (a) a sufficient degree of objective
similarity between the original work and the alleged infringement; and (b)
some causal connection between the plaintiff's and the defendant's work (ibid
at 614, 618): In other words, the plaintiff's work must be the work from
which the allegedly infringing work was derived. In Copinger and Skone
James on Copyright, para 496, p 210, it is said that—

“It has to be determined whether the defendant has used a substantial part
of those features of the plaintiff's work, upon the preparation of which
skill and labour has been employed. Once it is established that there has
been such a use of the plaintiff's work, there will be an infringement,
whether or not the defendant has used a different medium, and whether
or not the infringing work has been derived directly from the plaintiff's.
With regard to truly original artistic works, the question whether the
defendant has made such a use of the plaintiff's work can generally be
answered merely by comparison of the two works. It is to such cases that
the well-known definition of “copy', in West v Francis, is most readily
applicable. In that case Bailey J said: ""A copy is that which comes so
near to the original as to give every person seeing it the idea created by
the original."
In Hanfstaenal v W H Smith & Sons, Kekewich J, preferred the definition
*“a copy is that which comes so near to the original as to suggest that
original to the mind of every person seeing it".
Whether or not there has been an infringement must be a matter of degree
and in the case of artistic work, the degree of resemblance is to be judged
by the eye. But in the case of commercial designs, general resemblance
is not so good a test, since resemblance may be due to common subject-
matter or stock designs, and it is necessary to make a close examination
of detail to see whether there has been infringement.'

In the present case there is, so far as the first defendant is concerned, the
uncontradicted evidence of the plaintiff that on the evening of 3.5.74., which
was after the date of service of the summons in the present action, the first
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defendant called at the plaintiff's house and in the course of a discussion with
the plaintiff admitted that he had copied the three photographs which are the
subject matter of the present action. While that admission establishes, as far
as the first defendant is concerned, the causal connection between the
plaintiff's photographs and the defendant's pictures of the three birds, it is
still necessary to consider whether there is the necessary degree of objective
similarity between each of the three pairs of pictures.

Upjohn J observed in Francis Day & Hunter Limited v Bron (supra) at
618:

‘A defendant might in theory go into the witness box and say that he

deliberately made use of the plaintiff's work, but that it is not an

infringement, either because he did not make use of a substantial part of
the plaintiff's work, or that, though the plaintiff's work has been utilised,

he has been able to so alter it that it cannot properly be described as a

reproduction. The onus is on the plaintiff to prove the contrary as a matter

of purely objective fact, and if he cannot do so, then the morally dishonest
defendant will escape the consequences of the allegation of the
infringement.'

In the present case the first defendant did not go into the witness box, but
he did admit to the plaintiff that he had copied the plaintiff's work. It was
argued, however, that the differences between plaintiff's work and the
defendant's work was such that the latter were not reproductions of the
former.

Each of the pairs of pictures in the present case has in whole or in part a
common subject matter, namely, a bird. There is ordinarily nothing to
distinguish one adult sparrow from another. And the question whether one
picture of a sparrow is a reproduction of another picture, must depend partly
on the attitude in which the bird is depicted and largely upon matters such as
the composition of the picture as a whole and the setting in which the bird
appears.

In the case of the Malachite Sunbird, there is no doubt in my view that the
defendant's photograph is a reproduction of the plaintiff's photograph. The
composition of the two pictures is substantially similar. In each case the bird
is depicted standing on a substantially identical Protea. The number and
arrangements of the petals and of the leaves are substantially identical; and
a blemish on one of the leaves as photographed has been exactly reproduced
in the painting. The feet of the bird are in an identical position on the crown
of'the Protea, behind which the rear foot is hidden. That there are differences
is true. The background of the photograph is a bright blue; that of the
painting, a light grey. The stance of the birds is slightly different. The reason
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would seem to be that suggested in cross-examination of the plaintiff by the
defendant's counsel: while the lower half of the bird (that portion below a
line joining the base of the beak and the tail) was compiled from the
plaintiff's photograph, the upper half was copied from a photograph in "The
International Wild Life Encyclopedia' Vol 17, p 2303. Notwithstanding such
differences, there is a considerable degree of objective similarity between the
two pictures and, quite apart from the admission of the first defendant, a
detailed comparison leaves no doubt that the defendant has used a substantial
part of the plaintiff's photograph in the making of his picture. In the case of
this photograph, therefore, I find the infringement by the defendant of the
plaintiff's copyright to have been established.

In the case of the Forest Canary, the bird is in both cases depicted
standing on a twig with a similar shape. In addition, a comparison of points
of detail between the two pictures shows conclusively, in my opinion, that
the plaintiff's photograph was the source of the first defendant's picture.
Nevertheless I do not think that objectively regarded, the defendant's picture
is so similar to the plaintiff's photograph that it constitutes a copy. The
plaintiff's Forest Canary stands alone on the twig against a background of
profuse foliage; the first defendant's Forest Canary, although standing on a
similar bent twig, is part of a composition of four birds seen against a
uniform greyish-green background. The colouring and shape of the plaintiff's
bird and the defendant's bird are quite different: the plaintiff's bird has strong
yellows and is slim; the defendant's is drab and plump in appearance. Their
tails are markedly different. The plaintiff said under cross-examination that
nobody could use the bird in the calendar for the purposes of identification.
That observation is, in my opinion, undoubtedly correct, and it is sufficient,
in my view to dispose of any suggestion that, from the point of view of
objective similarity the defendants' bird is a copy of the plaintiff's. I do not
think that the painting in any way suggests the original, and I accordingly
hold that in this case no infringement of the copyright has been established.

The photograph of the Natal Robin shows the bird standing alone on a
rock against a background suggestive of foliage. The defendants' picture of
this bird depicts it also on a rock, but as one of a composition of three birds.
The attitude of the plaintiff's bird and the defendants' bird is the same. Again
a detailed comparison shows that the defendants' Natal Robin had its origin
in the plaintiff's photograph. But once more there is an absence of that
necessary degree of objective similarity. The colouration of the birds and
their shape are quite different. The photograph shows a bright yellow
highlight down the front of the bird, and striking blue areas on the wings.
These are both missing in the painting. The bird in the painting appears
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plumper and heavier, almost clumsy, compared with that depicted in the
photograph. And as in the case of the Forest Canary, I do not think that the
defendant's bird would be a reliable reference for identification purposes.
Here too in my view the defendants' bird does not constitute an infringement
of the plaintiff's photograph.

The plaintiffis accordingly entitled to reliefin respect of the infringement
of the photograph of the Malachite Sunbird, but not in respect of the
photographs of the two other birds.

The plaintiff was not in his evidence able to establish any damage in his
trade generally. All that he did prove was that as a result of the defendants'
infringement the plaintiff was deprived of the fee which he could have
obtained as a consideration for a licence to reproduce the photograph. The
plaintiff said that he would not have consented to a reproduction in the
defendants' calendar. He had no high opinion of the defendant's artistic
ability and it was important to the plaintiff that he should receive a “credit' for
his picture—namely an acknowledgement of the fact that he was the author
of'it, and that he would not have wanted to get this in a case where what was
reproduced was not his photograph, but what he regarded as an inferior copy
of it.

It seems to me, however, that the matter must be approached realistically.
The defendants have in fact reproduced the plaintiff's picture and the plaintiff
must be compensated on the same basis as if he had agreed. At the end of the
case it was common cause that the fee which the plaintiff would have
charged and obtained was one of R100,00. And the plaintiff is entitled to
damages in this amount.

The defendants' counsel informed the court that the only copy of this
photograph still in the plaintiff's possession was the original pastel drawing.
However that may be, it seems to me that the plaintiff is entitled to an order
for delivery of infringing copies and I shall make an order accordingly.

In regard to the prayer for the rendering of an account and debatement
thereof and payment of the amount to be found due, the defendants informed
the plaintiff that they incurred a loss on the publication of their calendar, and
Tunderstood that the plaintiff accepted this statement. The defendants argued
on this basis that it would be pointless to order an account. Plaintiff's counsel
contended, however, that in terms of Braby v Donaldson 1926 AD 337, the
plaintiff was entitled to payment of the full price, without deduction, received
by the defendants for all copies of the work which had been sold, in addition
to general damages over and above this. That case was decided under the
terms of section 7 of the English Copyright Act of 1914, which was
incorporated into Union Act (no 9 of 1915) by section 143. Section 7 of the
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English Act reads as follows:

*All infringing copies of any work in which copyright subsists or of any
substantial part thereof and all plates used or intended to be used for the
production of such infringing copies, shall be deemed to be the property
of the owner of the copyright, who accordingly may take proceedings for
the recovery of the possession thereof or in respect of the conversion
thereof.'

The Court held that by the English action of a conversion, a plaintiff can
claim the gross amount of money which the wrongdoer has received for such
copies as he has converted to his own use and sold. He can claim the gross
amount of the sales without any deduction because the damages for
conversion depend, not on the cost of production, but on the value of the
thing which has been converted. (See pages 343/344).

Section 19 of the current Copyright Act (no 63 of 1965), does not
incorporate the English law of conversion by reference as did section 143 of
Act 9 of 1915 read with section 7 of the English Copyright Act of 1914. The
present section reads as follows:

19.

(1) Subject to the provisions of this Act, the owner of any copyright shall
be entitled to all such rights and remedies, in respect of the conversion
or detention by any person of any infringing copy or any of the plates
used or intended to be used for making infringing copies, as he would
be entitled to do if he were the owner of every such copy or plate and
has been the owner thereof since the time when it was made: Provided
that any right of such owner of the copyright as are provided by this
Section shall become extinguished by prescription after a lapse of
thirty years from the time when such right arose.

(2) A plaintiff shall not be entitled by virtue of this Section to any
damages or to any sum of money (except costs) by way of relief if it
is proved or admitted that at the time of the conversion or detention in
question the infringing copy or plate -

(a) the defendant was not aware and had no reasonable grounds for
suspecting that copyright subsisted in the work or other subject-
matter to which the action relates; or

(b) where the articles converted or detained were infringing copies, the
defendants believed or had reasonable grounds for believing that
they were not infringing copies; or

(c) where the article converted or detained was a plate used or
intended to be used for making any article, the defendant believed
and had reasonable grounds for believing that the article so made
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or intended to be made were not or (as the case may be) would not
be infringing copies.'

There is, in my view, nothing in the new section to suggest that the
Legislature, in enacting it, intended to alter the law as it was down in Braby
v Donaldson (supra). And although an opportunity was afforded to the
defendants to address written argument to court on the subject, they have not
thought fit to do so.

I hold, therefore, that the plaintiff is entitled to recover, as damages for
conversion, the gross amount received by the defendants in respect of the sale
ofthe picture of the Malachite Sunbird. A difficulty arises in the present case
from the fact that the calendar sold by the defendants is a composite article
containing not only an infringement of the plaintiff's photograph of the
Malachite Sunbird, but a number of other pictures which do not constitute an
infringement. In these circumstances it may well be that the defendant is
unable to render an account relating only to the Malachite Sunbird. If that is
so, then it will be a compliance with the order which I shall make, if the
defendants render an account of the gross proceeds for the calendar. It will
then be for the court, at the stage of debatement of account and in the light
of whatever evidence the parties may place before it, to apply a factor
representing the proportion attributable to the infringing matter in order to
determine the damages for the conversion of that matter.

It was argued that if the court should make an award for damages which
would have been within the jurisdiction of the Magistrate's Court, I should
allow costs on the appropriate scale of that court. It seems to me, however,
that in considering the scale of costs which should be allowed, there should
be taken into account not only the damages awarded in infringement of
copyright, but also any damages which may be awarded for conversion. In
these circumstances it seems to me that I should reserve the question of costs
for decision at the final end of these proceedings.

I make an order for

(i) Payment by the defendants, jointly and severally, the one paying the
other to be absolved, of the sum of R100,00;

(i)Delivery to the plaintiff of all infringing copies and plates used or
intended to be used for making infringing copies of the plaintiff's
photograph of the Malachite Sunbird;

(iii)) (a) The rendering of an account duly supported by vouchers
reflecting the gross amount of moneys which the defendants
received for such infringing copies as defendants have
converted to their own use;

(b) debatement thereof; and
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(c) payments of the amounts found to be due to the plaintiff.
(iv) Interest, a tempore morae, on the said sum of R100,00 at the rate of
6% per annum from the date of judgement of the date of payment.
(v)The costs are reserved for decision at the conclusion of the
proceedings contemplated in para (iii) hereof.
Leave is granted to the plaintiff to set the matter down upon notice to the
defendants for the purpose of the hearing contemplated in para (iii) hereof.



HUBERT DAVIES & CO LTD AND ANOTHER v CKK
ENGINEERING (PTY) LTD AND ANOTHER

WITWATERSRAND LOCAL DIVISION
MELAMET J
16 NOVEMBER 1979

A respondent in an application for an interim interdict based on an alleged
infringement of copyright and abuse of confidential information must be given
sufficient time within which to file answering affidavits. The grant of a request for an
extension of time in such circumstances must not be conjoined with an order for the
provision of security even where there is evidence of the respondent's possible
inability to pay damages which may be awarded later. The respondent should be
allowed access to drawings used by the respondent and attached by the sheriff
pursuant to the grant of such an interim interdict, where to prevent him from doing so
would prevent him from carrying on business.

The first applicant produced locomotives for use in the mining industry and the
firstrespondent produced locomotives of the same size and appearance. The second
respondent was employed by the first applicant until September 1968 when he left to
become a director of the first respondent. The applicants alleged that the bulk of
certain drawings used by the first respondent for the manufacture of its locomotives
were identical to those used by the applicants and that it held the copyright in the
drawings.

The respondents had been manufacturing the locomotives for eleven years prior
to the application and the applicants had known about this for two or three years prior
to the application.

The applicants obtained an interim order against the respondents interdicting
them from manufacturing, selling or offering for sale any locomotive or equipment the
manufacture of which involved the use of confidential information or drawings which
were the property of the applicants and interdicting them from infringing the
applicants' copyright subsisting in certain drawings. It was also ordered that the
deputy sheriff was authorised and directed to attach all the engineering drawings held
by the first respondent relating to its manufacture of certain locomotives and their
components. The application for the interim order was served on the respondents on
19 October 1979 with a return date of 31 October 1979. The affidavits in support of
the application ran into 400 pages.

At a hearing for an extension of the order, the applicants contended that the
drawings held by the respondents were identical with those used by the applicants
and relied for this contention on the affidavit of an expert based on an examination
he had made of a locomotive made by the respondents and the drawings attached
by the deputy sheriff. Other affidavits were submitted to substantiate its allegation that
it held the copyright in the drawings. The applicants also alleged that the first
respondent had a share capital of only R200,00 and that consequently the
substantial damages they may prove against it might be irrecoverable. The
respondents did not deal in detail with the applicant's contentions, but sought mainly
an extension of time to file affidavits in answer to those of the applicants. The
respondents pointed out that the applicants clearly held no copyright in certain parts
of the drawings and alleged that the applicants had gone beyond the terms of the
order for the attachment by taking documents away which they were only entitled to
make a list of and identify.

In response to the respondents' request for time within which to file their
answering affidavits, the applicants requested that the respondents be ordered to
provide security to ensure payment of their damages in the event of their being
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successful in their application. The respondents also requested that the order for the
attachment of the drawings should be terminated.

Because the applicants had known about the respondents' activities for two or
three years prior to the application, it would be inequitable to interdict the respondents
from continuing with those activities. The respondents had reason to request more
time within which to file their answering affidavits for the applicants could never have
expected the respondents to place their defence adequately before the court by the
return date stated in the application. The respondents' had further reason to request
more time when the applicants' supplementary affidavit was served on them. Their
request was therefore not a request for an indulgence but for an adequate time within
which to place their case before the court. It was therefore not appropriate to extract
security from them as a condition for acceding to their request.

As far as the request for the termination of the order of attachment was
concerned, because the respondent had not dealt in any detail with the contentions
made by the applicants, it could not be held that the applicants had not made out a
clear case against the respondents. Because of this, and because the drawings were
in fact in the possession of the deputy sheriff, it was proper that they should remain
under attachment but subject to the respondents having the right to peruse them in
order to enable them to carry on business.

Melamet J: This is the extended return date of a rule nisi issued on the 19th
October, 1979. In terms of the said order, the respondents were called upon
to show cause why an order should not be granted interdicting the
respondents or either of them from manufacturing, selling or offering for
sale, any locomotive or equipment the manufacture of which involves the use
of any confidential information or drawings which are the property of the
applicants, or either of them, and in particular from the manufacture, sale, or
offering for sale, of:

4.1.1 The Maxton six ton (5,7 metric ton) locomotive, the Maxton nine
ton (9,1 metric ton) locomotive, equipped with either the 1750 11,4
horsepower motor and/or the 2750 29 horsepower motor, with
operating voltages from 80 volts through to 120 volts DC, being the
Maxton range equivalent of the 1/2M75A and D Goodman
locomotives and the M75A and D (two-motor) Goodman
locomotives made to the specifications wet out in paragraph 1
above; 1.

4.1.2 The Maxton equivalent of the Goodman 75 Battery/Trolley
combination locomotive, the Goodman 158 Battery locomotive, the
Goodman 158 Trolley locomotive for both 250 and 500 volt
operation, the Goodman-type 188 Trolley locomotive for both 250
and 500 volt operation; and

4.1.3 All the components for the complete range of the above
locomotives.

4 2INTERDICTING the respondents or either of them from infringing the
copyright subsisting in:
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4.2.1 Annexure R1 to R76 (including all the drawings attached to such
annexures) of the affidavit of Samuel Finlay.

4.2.2 Any other drawings used n the manufacture of Goodman
locomotives or equipment in and respect of which copyright
subsists and vests in the applicants or either of them.

4.3 Directing the respondents to make discovery in terms of Rule 35 within

a period to be determined by this court of all drawings relevant to:

4.3.1 The grant or refusal of the relief sought herein;

4.3.2 The determination of damages suffered by the applicants or either
of them.

The respondents were granted leave to anticipate the rule on 48 hours

notice to the applicant.

It was ordered further that these papers shall not be disclosed to the public
and/or the press until after any reply has been filed by the respondents or
either of them, or until this matter is again before the court. It was ordered
that with immediate effect, the Deputy Sheriff be authorised and directed to
attach, pending the determination of the application, all the engineering
drawings of the first respondent relating to the manufacture by the said
respondent of:

1.1The Maxton six ton (5,7 metric ton);

1.2The Maxton equivalent of the Goodman 75 Battery/ Trolley

combination locomotive;

1.3 All the components for the complete range of the above locomotives.

It was further ordered that:

2.1The applicants' expert, Professor Costa John Rallis, the applicants'

attorney of record, Duncan Kerr Sinclair, a partner of the firm Bell,
Dewar & Hall, and William Andrew Thurman Morton, the Deponent
to the Founding affidavit in these proceedings, be authorised to
accompany the Deputy Sheriff when attaching the drawings referred
to in paragraph 1 above.

2.2That the applicants' expert, Professor Costa John Rallis be authorised

to inspect the drawings attached in terms of paragraph 1 hereof.

The respondents were given leave on notice on the licants reacho apply
to set aside this part of the order. On the return date the Rule and application
to set aside the portion of the order authorising the attachment of drawings
on the ground that the order had been granted as a matter of urgency, was
refused, and the application on the ground that it should not have been
granted at all was postponed until the 9th November 1979. The rule nisi was
extended to that date and it was ordered that the applicants replying
affidavits, if any, to the affidavits filed by the respondents should be served
by the 5th November 1979 and the respondents further affidavits if they
deemed fit so to do, should be served by 7th November 1979. It was ordered
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that the costs of 1st November 1979 should be reserved for decision by the
court finally hearing the matter.

When the matter came before me, I was informed that the respondents
would seek an extension of the Rule to allow the respondents adequate
opportunity to file answering affidavits to meet the allegations contained in
the applicants' founding and supplementary affidavits. The applicants did not
contest that respondents should be entitled to an extension of the Rule for this
purpose, but took up the attitude that if the extension was to be for any length
of time the applicants would seek interim relief to protect their interests. The
respondents intimated further that the respondents would seek the setting
aside of the order for the attachment of the drawings, pending the decision
in the application. The applicant company produces locomotives for use in
the mining industry and the first respondent, which is managed by the second
respondent, is producing locomotives of the same size and appearance.

The second respondent was until 30th September 1968, in the employ of
the applicant, when he left to become a director of the first respondent which
was incorporated some three months before with a registered share capital of
R200,00.

It was alleged on behalf of the applicants that the bulk of the drawings
used by the first respondent for the manufacture of its locomotives, are
identical to those used by the applicants in the manufacture of their
locomotives. The application for relief by the applicants is based on an
averment that the copyright of the said drawings vests in the applicants and
that such drawings are therefore the property of the applicants, alternatively
such drawings were confidential information in the hands of the applicants
which were misappropriated by the respondents.

In support of the contention that the drawings were identical with those
used by the applicants and in fact a copy thereof, the applicant relied in the
main on the affidavit of Professor Rallis, based on an examination he had
made of a locomotive produced by the first respondent and secondly, on an
examination he had made of the drawings which had been attached by the
Deputy Sheriff in terms of the order issued by this court.

My attention was directed to the many points of similarity in the drawings
and in the parts used in the respective locomotives and it was contended
thereon that the drawings used in the locomotives manufactured by the first
respondent were copied from those used by the applicants and many, if not
all, the parts were a replica of those used in the locomotives produced by the
applicants. In support of the contention that the applicants relied on the
affidavits of one Calvin Campbell, the Chief Executive Officer of the second
applicant, Charles Rowe, a practising lawyer in Chicago, specialising in
Patent, Trade-mark and Copyright Law, Samuel Finlay, an engineer in the
employ of second applicant, Paul S Pappa, a former employee of second
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applicant, who was involved with the design and manufacturing of
locomotives, Gunther V F Lehman, a Vice-President of the second applicant
who is a mechanical engineer and was involved in the design and
manufacture of locomotives and Julian F H Lowry, a director of the first
applicant.

The aforesaid affidavits, as also that by William Andrew Thurman
Morton, are relied upon to establish that the drawings were treated as
confidential information in the possession of the applicant. It is averred on
behalf of the applicants that the second respondent had access to the
drawings being confidential information in the possession of the applicants
and that the only inference from the facts alleged—the parts and drawings on
comparison proving identical the length of time that it would in the normal
course of events have taken to produce drawings for the manufacture of parts
and the locomotive, the similarity and appearance of the locomotives—is that
the confidential information—the drawings—were misappropriated by the
respondents.

Since the order was granted there has been filed an affidavit by Professor
Rallis complied after examining the drawings attached by the Deputy Sheriff.
The affidavit, it is contended, confirms what was previously suspected in
relation to infringement of copyright and misappropriation of confidential
information. Attention is drawn to the fact that there was an admitted breach
of copyright by the respondents, in respect of a brochure entitled "Maxton
Locomotives, Renewal Parts Catalogue'. In relation to certain parts it is
pointed out that spaces which had been left for a particular purpose in a
particular part, had been blindly duplicated in parts produced by respondent.
It is contended that the designs were so similar that there could not have been
an independent design.

In his affidavit Mr Morton avers that there is a grave possibility that the
documents would be duplicated—rendering the order nugatory—or
destroyed—rendering evidence unobtainable and destroying existing
evidence if the notice was given to respondent.

It is on these allegations that the original order for attachment, and
detention of the documents by the Deputy Sheriff was granted, pending the
final hearing of the application. In accordance with the decided cases in
which matters, it was so ordered to ensure the preservation of the documents
as evidence at the ultimate hearing of the application or action.

Mr Morton in his affidavits averred further that the first respondent had
been awarded a contract for the delivery of parts during 1979/1980, to an
estimated value of one million rand and estimates that during the period 1976
to 1978 first respondent had s